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ADVISORY DISCIPLINE BRANCH 


Common Errors Noted in Reviewing Courts-Martial of Naval 
Personnel 


1. Failure of CAs and SAs: 

a. Failure of CAs to designate place of confinement. 

Ref: BUPERS INSTRUCTION 1640.3 dtd 21 Oct °54 (Joint 
BUPERS-MARCORPS instruction to All Ships and Stations), which 
contains the following references: 

(a) Par. 89c (5) & (6), MCM, 1951. 

(b) Par. 93 MCM, 1951. 

(c) Sec. 0114ce, NS, MCM, 1951. 

(d) The Brig Manual, 1951 (NavPers 15,825 Rev.). 

b. CAs & SAs improperly suspending punitive dis- 
charges beyond expiration of enlistment of enlisted 
personnel. 

Ref: Par. 97a, MCM, 1951. 


ce. CAs failure to include synopsis of enlisted man’s 
conduct record at the time of initial review. 


Ref: BUPERS INSTRUCTION 1626.13 dtd 7 Oct 1954. 


2. Failure of courts-martial in adjudging sentences: 

a. Failure to reduce to lowest pay grade. It is the 
policy of the Navy Department that reduction to the 
lowest pay grade be expressly included in court-martial 
sentences extending to a dishonorable or bad conduct 
discharge, or to confinement exceeding three months, of 
enlisted persons other than the lowest pay grade. 


Ref: Sec. 0122 NS, MCM, 1951 (Advance Change #3 to Change #5). 


b. Failure to adjudge forfeiture of pay. Only under 
unusual circumstances should confinement be adjudged 


2 


against an enlisted person without a sentence to for- 
feiture or fine. 


Ref: Par. 126j, p. 212, MCM, 1951. 


ce. Failure to retain striker identification when reduc- 
ing in rate. 


Examples: (MM83 should be reduced to MMFR not 
FR) (BMSN should be reduced to BMSR not SR). 

Ref: BUPERS INSTRUCTION 1430.4B of 1 Apr ’54, Par. 11, p. 4. 

d. Failure to retain in proper rating branch when 
reducing in rate. 


Examples: (TN should be reduced to TR not SR) 
(HN should be reduced to HR not SR). 


Ref: BUPERS INSTRUCTION 1430.4B of 1 Apr ’54. 
3. Dual sentence of reduction in rate and forfeitures ® 


as covered in Naval Courts & Boards, Section 446, page 
229, no longer in effect. 


4. Serving either ashore or afloat in the lowest pay 
grade. 


Ref: SECNAV INSTRUCTION 5810.7 of 12 Oct ’54 modifies policy 
set forth in CMO 1-1939, p. 100 and CMO 2-1941, p. 383, to the extent 
that there is no departmental objection to naval personnel serving 
either ashore or afloat in the lowest pay grade (E-1). 


5. Table of Equivalent Punishments not to be used 
when BCD or DD is adjudged. 


Ref: Par. 127c, p. 215, MCM, 1951. 


6. Court announcing findings. When announcing find- 
ings only the required percentage of votes, not the actual 
number of members who concur is announced. 


Ref: Par. 74g, MCM, 1951. 


(Continued on page 7) 
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THE THEORY OF PUNISHMENT 


LIEUTENANT COMMANDER EUGENE J. HARMON, USNR 


LCDR HARMON IS THE HEAD OF THE SUBSTANTIVE 


LAW DEPARTMENT, U. S. NAVAL SCHOOL (NAVAL 
JUSTICE). 





N A CIVILIAN CRIMINAL TRIAL the pre- 
| siding justice has the sole responsibility for 
determining and imposing an adequate and ap- 
propriate sentence in the event of a conviction. 
As a result, very few civilians have cause to 
dwell upon the problems involved in selecting 
the specific punishment to be imposed in an 
individual case. 

Naval officers, however, cannot treat the 
punishment problem as academic, sitting back 
complacently like the majority of the civilian 
population, while presiding justices solve the 
practical problem of punishing offenders. 
Every potential court member—hence every 
naval officer—finds himself in need of an under- 
standing of the theories, shortcomings, and ob- 
jectives underlying our modern concept of 
punishment. The Uniform Code of Military 
Justice and the Manual for Courts-Martial place 
squarely upon the court the responsibility for 
determining an adequate and appropriate sen- 
tence. 

In one form or another a system of punishing 
criminals has been in effect since pre-historic 
times. Our present system of punishment has 
evolved over a period of centuries. We might 
think that the ingenuity of man, who has so 
wonderfully developed himself through the 
Stone Age to the 20th Century’s wonder-world 
of science and industry, would have perfected 
a system of punishing offenders that would 
closely approximate his achievements in other 
fields. 

Even a cursory study, however, will bring us 
to the conclusion that our system of punishment 
falls short of the perfect accomplishment of 
its end. Since we now find ourselves in the 
position of having to use this system as a tool, 
wisdom dictates that we should have as much 
knowledge of that tool as possible in order to 
enhance its effectiveness. 

With this thought in mind, let us look at the 
concept of punishment with a view to attempt- 
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ing an answer to the question, “Why do we 
punish a man who has been convicted of an 
offense?” 

A starting point might be the premise upon 
which most, if not all, authorities agree. Man 
has the capacity to distinguish right from wrong 
and possesses a free will which enables him to 
select either the right or the wrong. The re- 
sponsibility for his selection is placed upon him 
as an individual. If he chooses the wrong, he 
may be punished for the very reason that he 
selected that alternative. This concept is a basic 
one. From it flows the principle by reason of 
which we do not punish the insane. The legally 
insane either cannot distinguish right from 
wrong or cannot adhere to the right. 

When man lived in a primitive state not 
closely bound by social or governmental ties, 
punishment generally was left between the 
victim and the transgressor. If one neighbor 
suffered a wrong at the hands of another, retri- 
bution would be exacted by the wronged party. 
You kill my dog, I’ll kill your cat; you strike my 
son, I’ll strike yours; you trespass upon my 
property, I’ll trespass upon yours—seemed to 
be the prevalent theory of punishment. 

What punishment to assign under this theory 
was a relatively simple problem. The degree of 
the wrong justified the victim in exacting a like 
degree of retribution. While this may, on the 
surface, appear to be equitable, a closer look 
will indicate that it is retrospective and based 
upon a theory of vengeance. A deeper analysis 
will show that such a philosophy of punishment 
will result in the doctrine of “Might makes 
Right”. Since punishment is to be left to the 
aggrieved party, a weaker victim could hardly 
expect to exact his vengeance and retribution, 
or to retrieve his property wrongfully taken. 
He must either abandon the thought of punish- 
ment or seek assistance which will make him 
stronger than his antagonist. Should he follow 
the former course of action he is wronged with- 
out redress and a further invitation to be 
wronged is thereby extended. Should he follow 
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the latter course, the peace and tranquility of 
the community may be upset. Being now the 
stronger, he may be tempted to exceed the de- 
gree of retribution equivalent to the original 
transgression, thus inviting a continual feud not 
unlike that of the Hatfields and the McCoys. 

With the advent of communal society it be- 
came apparent that the proper solution would 
be for the aggrieved party to report the trans- 
gression to a government which, acting as a 
neutral party, would exact a punishment de- 
termined by it to be fair and just. In the early 
stages of development, this determination was 
often based upon the concept of retribution or 
vengeance, that is, a backward glance at what 
was done to determine the punishment to be 
applied here and now. The expressions, “An 
eye for an eye; a tooth for a tooth”, and “He 
must pay his debt to society”, exemplify the 
vengeance concept of punishment. 

When the government rather than the ag- 
grieved party began administering punishment, 
a school of philosophy rebelled at the idea of 
punishing for the mere purpose of making 
society whole by “getting back at the criminal’. 
They felt that punishment should serve the com- 
mon good and hence be designed as a deterrent 
to future crime. 

Clarence Darrow, who in 1922 wrote “Crime, 
Its Cause and Treatment’, was apparently one 
of the many modern exponents of this school of 
thought, which, in turn, was a revival of an 
older philosophy. To demonstrate the length of 
time that civilization has considered the 
problem posed by the question, ““Why do we 
punish?”, quotes from two well known ancients 
would be appropriate. 

Lucius Seneca, who died in A. D. 65, and 
whose voice echoed the thought of his day, had 
the following to say regarding the theory of 
punishment: 

“We will not punish a man because he hath of- 
fended, but that he offend no more—nor does punish- 
ment ever look to the past, but to the future; for it is 
not the result of passion, but that the same thing 
may be guarded against in time to come.” 

Plato, who lived 400 years before Seneca, also 
had some comments regarding punishment: 

“No one punishes a wrongdoer on account of his 
wrongdoing, unless one takes unreasoning vengeance 
like a wild beast. But he who undertakes to punish 


with reason does not avenge himself for the past 
offense, since he cannot make what was done as 


though it never came to pass; he looks to the future, 

and aims at preventing that particular person and 

others who see him punished from doing wrong 
again.” 

With society or government administering 
punishment for wrongdoing, the concept of 
punishing for vengeance or retribution was re- 
placed by the more generally accepted objective 
of preventing future crime. To obtain this 
overall objective two things must be accom- 
plished—the person punished must be deterred ; 
and those who are aware of his punishment must 
be deterred from committing crime. 


Except in the case of the death penalty, pun- 3 


ishment designed to accomplish one of these 
objectives may fail to accomplish the other. In 
order to exist in this world, it is necessary that 
we either be subsidized or earn a living. Thus 
if the type of punishment assigned precludes 
the criminal from earning a legitimate liveli- 
hood, he may be forced into a life of crime even 
though the punishment inflicted might be effec- 
tive to deter others who were made aware of 
his punishment. On the other hand, a very 
lenient sanction might be more than sufficient 
to deter future crime by the sincere repentant, 
yet that same leniency may invite others to risk 
the commission of crime. If the objective of 
reducing future crime is to be achieved, it is 
apparent that a very real need for careful 
tailoring of the punishment to fit both the man 
and the crime exists. 

Although our system of punishment has 
evolved through many generations and has been 
altered and impressed with the wisdom of the 
ages, a study of its effectiveness, in preventing 
crime by deterring the criminal and others, 
indicates that it falls short of perfection. 

It is impossible to statistically measure pun- 
ishment’s effectiveness with regard to the objec- 
tive of deterring other than the criminal 
himself, since it is based upon an unknown 
quantity. How many persons were effectively 
deterred from the crime of kidnapping by the 
execution of the Greenlease kidnappers is im- 
possible to determine. Itis fair to assume there 
were a good many. Yet there have been kid- 
nappings since, and it would be safe to predict 
that there will be others in the future. 

That the effectiveness of punishment as a 
deterrent to the criminal falls short of perfec- 
tion may be demonstrated in several ways, each 
of which points up the fact that despite punish- 


JAG JOURNAL 



















ment 
crim 
A sa 
polit 
unco 
J 
yea 
194 
J 
the 
life 
arT 
Tl 
ican 
pris 
tion: 
conf 
Tl 
ing 
simi 
succ 
new 
ys 
sucl 
ute’ 
par. 
Mai 
tion 
inst 
com 
A 
sigl 
det 
sho 
spo 
pur 
the 
\ 
cri 
gre 
in| 
the 
see 
or 
cor 
fac 
str 


ment a person convicted and punished for one 
crime may nevertheless commit future crime. 
A sampling of records from almost any metro- 
politan area will show that the following are not 
uncommon : 


John X: 1912, fraud, 1-10 years; 1919, fraud, 5-10 
years; 1927, fraud; 1933, fraud, released February, 
1940; July, 1941, fraud, 1-14 years. 

James Y: 1925, burglary, probation; 1926, auto 
theft, 1-10 years; 1930, robbery armed, 1 year to 
life; paroled October, 1939; December, 1939, robbery 
armed, 20 years. 
5 «Thorsten Sellin, in his studies for the Amer- 

ican Law Institute, found that 50.5% of the 
prisoners in Federal and State penal institu- 
tions had previously been subjected to penal 
confinement. 

The well known police technique of question- 
ing criminals who have previously committed 
similar crimes has proved to be phenomenally 
successful in discovering the perpetrator of a 
newly-reported offense. 

The need for “Habitual Criminal Statutes” 
such as the New York “Four-time Loser Stat- 
ute”, or the so-called “Accelerator Clause” in 
par. 127c, Section B, of the Manual for Courts- 
Martial, 1951, points up the legislative recogni- 
tion of the fact that punishment will not in every 
instance deter criminals subjected to it from 
committing a future crime. 

An understanding of the various reasons as- 
signed for the failure of punitive treatment to 
deter effectively the commission of future crime 
should be of invaluable assistance to those re- 
sponsible for the determination of a proper 
punishment as well as to those responsible for 
the administration of that punishment. 

While punishment is intended to beget in the 
criminal a desire to refrain from future trans- 
gressions in order to avoid added punishment, 
in and of itself, it is not designed to foster in 
the recipient an ability to refrain. It does not 
seek out the cause and strengthen the weakness 
or correct the circumstances which led to the 
commission of the offense. Thus when again 
faced with temptation, his ability to resist is no 
stronger than before, and if the desire to refrain 
is overcome, we will have a second offender. 
The man was not successfully rehabilitated. 

Confinement as a punishment may often bring 
on a deterioration of character due to the forced 
association with a population made up entirely 
of criminals. For example, a 17 or 18 year old 
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seaman, still in a very formative stage in his 
development and no longer under the control of 
his parents, commits his first offense and is 
given a sentence including confinement. He is 
taken away from the influence of good petty 
officers, division officers, and shipmates of high 
character, and forced into close association with 
others who may very well exercise upon him a 
bad influence. 

Lack of assistance following punishment may 
also contribute to the failure of punishment to 
prevent future crime. The criminal is turned 
loose with a stigma that may preclude his ob- 
taining a livelihood by legal means or prevent 
him from being considered a desirable man in 
the division or impede him from obtaining a 
rate, all of which may tend to build within the 
individual a resentment, discontent, feeling of 
hopelessness, etc., against which he may react 
by offending again. 

The American Prison Congress in 1870 dis- 
covered that 97% of the prison population were 
eventually returned to society. Acting upon 
this information in their Declaration of Prin- 
ciples, the supreme aim of prison discipline was 
stated to be: “The reformation of criminals.” 
They further suggested that prisoners be classi- 
fied to prevent first offenders from being in- 
fluenced by the hardened criminal, and that a 
system of enabling the prisoner to better his 
position through his own exertions be estab- 
lished. In order to further aid the prisons in 
their supreme aim of reformation, the use of 
indeterminate sentences (limited by proof of 
reformation rather than mere lapse of time) 
was advocated. 

When prisons, retraining commands, or brigs 
receive a prisoner, his sentence has already been 
adjudged by a court. Whether or not it is an 
adequate and appropriate one will go far in 
determining its effectiveness in deterring future 
crime and rehabilitating the prisoner himself. 
Thus the importance of the court in determining 
a sentence designed to fit both the man and the 
offense cannot be overestimated if the true 
objective of punishment is to be achieved. 

An incomplete listing of some of the crimi- 
nological theories of crime causation such as 
economics, environment, degeneracy, heredity, 
crime as a disease, feeble-mindedness, brain in- 
jury, dementia praecox, compensation for 
inferiority, lack of respect for authority, in- 


5 





adequate personality, personality conflicts, etc., 
shows by its multiplicity the danger of setting 
up a system of punishment predicated upon the 
idea that all, or even a large share, of crime is 
attributable to one cause and hence can be pre- 
vented by the blind and thoughtless assignment 
of one punishment. The court must, in deter- 
mining a proper and just sentence, tailor the 
punishment to fit the individual man and the 
particular crime, with rehabilitation and de- 
terrence of future crime in mind. 

This requires a knowledge not only of the 
crime and the manner of its commission, but 
also of the man, his age, background, record, 
environment, etc. The civilian judge in a crimi- 
nal case has an advantage over a court-martial 
in obtaining this information. Many states 
have assigned to each of their criminal courts 
a probation officer who is usually a trained 
sociologist or criminologist. As soon as a crimi- 
nal case is assigned to the docket of a court, the 
probation officer commences a searching investi- 
gation of the background of the individual 
involved. During the course of the trial the 
judge has opportunity to hear the evidence re- 
lating to the commission of the crime and knows 
its nature and degree. Upon conviction, he does 
not ordinarily pronounce sentence until he has 
carefully studied the report of the probation 
officer. Armed with this information, he then 
determines a sentence, which will fit both the 
man and the crime. 

Since there is no such system of probationary 
investigation available for the use of courts- 
martial, there is a tremendous responsibility on 
the part of counsel to get matters in aggrava- 
tion, mitigation and extenuation before the 
court, together with as much personal data 
relating to the accused’s background as is avail- 
able. The court cannot resort blindly to the 
Table of Maximum punishments, but must tailor 
the punishment with reason and common sense 
to fit both the man and the crime. Congress 
and the framers of the Manual for Courts- 
Martial have provided various types of punish- 
ment out of which the sentence may be tailored. 
These include death, dishonorable discharge, 
dismissal, bad conduct discharge, confinement 
on bread and water, confinement, hard labor 
without confinement, restriction, forfeiture, 
fine, detention, reduction in rate, loss of num- 
bers, and letters of censure. 
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The Manual for Courts-Martial places 
squarely upon the court the responsibility for 
determining the kind and amount of punish- 
ment to be imposed, with instructions to the 
effect that the maximum punishment is to be 
reserved for an offense which is aggravated by 
the circumstances, or where there are previous 
convictions of similar or greater gravity. 
Courts are required to use their own discretion 
and are not to adjudge sentences known to be 
excessive in reliance upon the mitigating action 
of the convening or higher authority. Since 
reviewing authorities may only mitigate and 
suspend, and may never change the nature of 
the punishment itself, it is apparent that there 
must be a careful, mature effort by the court 
to determine the proper punishment for both 
the offense and the offender. 

This exercise of discretion by the court can 
be sound only if it is based upon sufficient in- 
formation. Failure of counsel, particularly 
defense counsel, to bring before the court nec- 
essary information, could lead to a highly im- 
proper and unjust sentence. If an accused 
pleads guilty to an offense and the defense coun- 
sel offers no evidence in mitigation or extenua- 
tion, the court might assume that there is not 
one favorable thing to present in behalf of the 
accused either as a person or as a sailor; nor as 
to his level of training, worth to the service, 
prior honorable discharges, military accom- 
plishments, record prior to this offense, family 
responsibilities, age, education, attitude toward 
the Navy, physical and mental capacity, etc. 
The plea of guilty satisfied the prosecution’s 
burden of proving the offense. Hence, the court 
has no information regarding the circumstances 
surrounding its commission. It may have been 
the result of viciousness, or deliberate disregard 
for authority, culminating in the most aggra- 
vated form of the offense; or it may have been 
committed under circumstances falling short of 
legal justification or excuse, which would, how- 
ever, materially lessen the gravity of the offense. 
Without this information it is impossible for 
the court to determine a punishment appropri- 
ate for both the man and his crime. 

Should the court adjudge a sentence that is 
adequate and appropriate without the necessary 
information, it would be the result of chance or 
intuition. Should it be inadequate or inappro- 
priate, which appears more probable, there is 
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nothing in the record to aid superior reviewing 
authorities in the informed exercise of their 
power to mitigate and suspend. 
Courts-martial are advocacy proceedings and 
each counsel is bound by duty and solemn oath 
to bring forth the facts most favorable to the 
side he represents. When the court arrives at 


a finding of guilty the proceedings are not 
terminated, counsel have not completed their 
duty and their oaths are no less binding. Unless 
a counsel has used proper diligence to obtain 
and present to the court all legally admissible 


information most favorable to the side he 
represents, he has denied to the members of the 
court the very material out of which they must 
tailor an adequate and appropriate sentence. 
It follows that careful attention on the part of 
counsel and the court to the foregoing consider- 
ations is imperative if we are even to approxi- 
mate the accomplishment of the supreme pur- 
pose of court-martial proceedings, namely, the 
correction and rehabilitation of offenders and 
the deterrence of others from the commission 
of crime. 





(Continued from page 2) 


7. Court announcing sentence. When announcing 
sentence only the required percentage of votes, not the 
actual number of members who concur is announced. 


Ref: Par. 76c, MCM, 1951. 


8. Sea Pay. In Special Courts-Martial, ‘sea pay’ 
must be deducted when adjudging forfeitures, if con- 
finement is included. 


Ref: Par. 126h (2), MCM, 1951 (Second Paragraph). 


9. Charge Sheet (Personal Data). Incorrect pay or 
other personal data corrected by court in proceedings 
should also be corrected on Charge Sheet by Trial 
Counsel. 

Ref: Par. 82e, MCM, 1951 App. 8a, p. 520, MCM, 1951. 


10. Reading of Personal Data by Trial Counsel. In 
some cases it has been noted that Trial Counsels in 
reading the personal data into the record of proceedings 
as concerns pay do not differentiate between “Basic” 
and “Sea or Foreign Duty” pay, but read only the total 
pay, i. e., $108.37, instead of “Basic $99.37” and “Sea 
or Foreign Duty $9.00”. In cases where confinement 
is not adjudged it makes little difference, but in cases 
where confinement is adjudged this inaccurate presenta- 
tion to the court may result in an illegal forfeiture of 
pay being adjudged. Example (Case of FRAZIER, 
Lenwood F., 497 44 59, SN, USN, SPCM held 12-13-54) 


Ref: Par. 126h (2), MCM, 1951 in part, “plus sea or foreign duty 
pay (if no confinement is adjudged)”. 


11. Court announcing maximum punishment. When 
announcing the maximum punishment that may be 
adjudged against an accused (App. 8a. p. 509, MCM, 
1951) the law officer or president must be careful to 
include forfeitures and reduction in rating. It has 
been held that this failure to accurately inform the 
accused is grounds for reducing the sentence to within 
the limits announced. NCM 184 Gherardi, 8 CMR 562; 
Killgrove 3-54-S-1363. It is only necessary to inform 
the accused of the maximum punishment he may receive 
when he requests this information. 
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INVESTIGATIONS BRANCH 


It is the policy of the Judge Advocate General not to 
make a determination of misconduct in the case of an 
injured member of the naval service unless the indi- 
vidual in question has been accorded the rights of a 
party to the investigation or afforded the opportunity 
to make a statement in rebuttal after being shown all 
the evidence. 

Accordingly, if the possibility exists of a misconduct 
or not line of duty holding in a given case, the indi- 
vidual in question should be afforded the rights of a 
party to the investigation prescribed by Section 04056 
NS, MCM, 1951. If this has not been done, he should 
at least be afforded an opportunity to examine and re- 
view the entire record and after being warned of his 
rights under Article 31, UCMJ, afforded an opportunity 
to make a statement in rebuttal. If he does not wish 
to make such a statement, he should so state in writing. 


ADMINISTRATIVE DIVISION 





The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between the dates of 19 
December 1954 and 19 January 1955. 





CDR Charles B. Kelly, USN from COM 3 to COM- 
NAVFE. 
CDR John M. Maloney, USN from NATESTCEN, 
Patuxent River to Justice Dept., Washington, D. C. 
CDR Edward L. McDonald, USN from JAG to NATTC, 
Memphis. 

ENS William J. Meyer, Jr.. USNR from COM 1 to 
COMSERRON ONE. 

LT Louise A. P. Morgan, USN from HEDSUPPACTS, 
Yokosuka to JAG. 

CDR Marvin P. Morton, USN from NATTC, Memphis 
to NAS, Corpus Christi. 

CDR Leland P. Stallknecht, USN from CINCFE (Via: 
COMNAVFE) to COM 9. 

CDR Edward J. Taylor, USN from COM 11 to COM- 
NAVFE. 











































































































































































































































RECENT DECISIONS OF THE 
COMPTROLLER GENERAL ° 





ENTITLEMENT TO FLIGHT PAY WHEN TRAVEL- 
LING TO AND FROM CERTAIN FOREIGN STATIONS 
WHERE AERIAL FLIGHTS ARE IMPRACTICAL— 
In response to an inquiry from the Secretary of Defense, 
the Comptroller General considered several questions 
pertaining to the extent to which the provisions of Ex- 
ecutive Order No. 10152 of 18 August 1950, prescribing 
minimum flight requirements for entitlement to hazard- 
ous duty pay, are affected by section 628 of the Depart- 
ment of Defense Appropriation Act of 1954 (67 Stat. 
354). Section 628 of the Department of Defense Appro- 
priation Act, 1954, which provides for flight pay to offi- 
cers assigned to duty outside the United States without 
the necessity of meeting the minimum requirements of 
Executive Order No. 10152, covers only the period be- 
tween the date of reporting for duty at the assigned 
station where required flights are excused and the date 
of detachment therefrom and does not affect in any other 
way the operation of the Executive Order. Therefore, 
an officer under flying orders assigned to duty outside 
the United States where aerial flights are impractical 
is not entitled to flight pay without performing flights 
while going to and from the overseas station. 

An officer under flying orders who is assigned to duty 
outside the United States and is in a travel status for 
portions of two calendar months is entitled to flight pay 
for the portion of the travel within each month pro- 
vided he has otherwise qualified for such pay under 
Executive Order No. 10152 for the respective month. 

An officer under flying orders who has flown only two 
hours during the month (October) in which he departed 
from the United States for assignment to an overseas 
station where it was impracticable to participate in 
regular flights, and who did not make up the flight de- 
ficiencies within the three-month period prescribed by 
Executive Order No. 10152, is not entitled under said 
Order to flight pay for any part of the period October 1 
to December 31 but is entitled to flight pay under sec- 
tion 628, Department of Defense Appropriation Act, 
1954, for period of assignment at the station outside the 
United States. 

An officer under flight orders who prior to departing 
from the United States for duty at a station outside 
the United States where participation in regular flights 
was impractical would be entitled to flight pay during 
the period of return travel from such station to the 
United States if he otherwise qualified under Executive 
Order No. 10152 for flight pay for the calendar month 
or months in which the travel was performed. 

An officer under flying orders who, while assigned to 
a station outside the United States where it is imprac- 
tical to participate in regular flights, travels to another 
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station outside the United States where it is likewise 
impractical to participate in regular flights, is entitled to 
flight pay during the period of such travel only if he 
otherwise qualified under Executive Order No. 10152 for 
such pay for the calendar month in which the travel 
was performed. CompGen Decision B—120542, 23 No- 
vember 1954. 


TRANSPORTATION OF DEPENDENTS AND HOUSE- 
HOLD EFFECTS ON ORDERS TO SCHOOLS OF FOUR 
WEEKS DURATION—The Comptroller General held 
that a regulation which extends the term “permanent 
station” to include stations to which a member of the 
uniformed services is ordered for a course of instruction 
for as little as four weeks duration is a departure from 
the long accepted concept that a permanent station is a 
place to which assigned for regular duties for an in- 
definite period. While it may be within the province of 
the Secretaries concerned to define “permanent station” 
without regard to the duration of the service at a sta- 
tion to which transportation is furnished for the mem- 
ber’s dependents and household effects, the General 
Accounting Office would be required to report resulting 
disbursements to Congress as an improvident expendi- 
ture of public funds. 

Orders assigning military personnel to schools for 
less than 20 weeks at one place are temporary duty 
orders and where transportation of dependents and 
household effects has been paid incident to such orders 
the amount should be collected, notwithstanding the 
Joint Travel Regulations include under permanent 
change of station orders assignments to successive 
schools for a total of 20 weeks instruction but only 
four weeks or more at any one school. CompGen 
Decision B—115509, 29 November 1954. 


REIMBURSEMENT FOR TRAVEL PERFORMED BY 
DEPENDENTS OF A RESERVIST BEFORE HE WAS 
RELEASED TO INACTIVE DUTY—A question fre- 
quently arises as to the earliest date upon which the 
dependents of a reserve member may commence travel 
to the member’s home prior to the member’s release 
from active duty. The Comptroller General held that 
reimbursement for the travel of a dependent wife of a 
member of the uniformed services from the last station 
to home two months before the issuance of orders which 
released the member from active duty is not authorized 
under the Joint Travel Regulations which contemplate 
departure of dependents during short periods of time 
between determination to order change of station and 
date of issuance of orders. 


(Continued on page 13) 
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A NEW LOOK FOR NAVAL LAW 


LIEUTENANT COMMANDER CHARLES J. MURPHY, USNR 


THE AUTHOR OF THIS ARTICLE IS ONE OF A SELECT 
GROUP OF NAVY AND MARINE CORPS LAWYERS 
WHO HAVE BEEN PERFORMING THE TREMEN- 
DOUS JOB OF CODIFICATION OF NAVAL LAW 
OVER THE PAST FOUR YEARS. 





BILL RESTATING AND REVISING 

all general and permanent laws govern- 

ing the Department of Defense was recently 

submitted to the 84th Congress. To be enacted 

as title 10, “Armed Forces’, of the United States 

Code, the codification bill comprises a positive 

law code for the military departments and will 

repeal all laws enacted since 1789 under which 
these departments now operate. 


This drastic step has been taken because after 
each session of Congress, an additional massive 
volume is added to the ever growing compilation 
of Federal statutes. Somewhere in the now 
68 volumes of the Statutes at Large is to be 
found the law under which the Department of 
the Navy, as well as all other departments and 
agencies of the United States, operate. These 
volumes contain all laws enacted by Congress 
since 1789 arranged, without regard to subject 
matter, in chronological order of enactment. 
These laws were prepared by draftsmen of 
varying skills who used drafting techniques and 
terminologies appropriate for their particular 
time and subject matter. As a result of these 
different skills, drafting techniques and termi- 
nologies, and as a result of the way in which 
laws are arranged in the Statutes at Large, the 
law on a particular subject is difficult to locate, 
and is often replete with contradictions, ob- 
scurities, and ambiguities. In addition, since 
the drafters of new legislation did not always 
provide for the express repeal of prior statutes 
covering the same subject or those rendered 
meaningless by the new legislation, there often 
arises a doubt as to what is the effective law. 

The necessity for simplification of the very 
task of finding the law requires no argument 
with the person charged with the administration 
of naval law; and the practical working need 
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for the consolidation and integration of over- 
lapping and inconsistent provisions, and for the 
repeal of outworn statutes, speaks for itself. 

Undertaken to remedy this dilemma, a project 
of monumental proportions, the proposed codi- 
fication of naval law, was initiated in 1950. 
This effort is by no means the first attempt to 
bring order to the multiplicity of laws in the 
Statutes at Large. The need for revising the 
helter-skelter and confusing presentation of the 
federal statutes became apparent at an early 
date to most departments of the government. 
However, the first authoritative revision of the 
federal laws did not appear until 1874. This 
revision, known as the Revised Statutes of the 
United States, covered all laws in effect on 
December 1, 1873. It was a magnificent accom- 
plishment that enacted into positive law, in a 
single volume arranged by subject matter, all 
the general and permanent laws then in effect. 
Unfortunately, however, its use soon disclosed 
that it had failed signally in accomplishing its 
intended lofty purpose. This was due to the 
one simple fact that Congress did not specifically 
expressly repeal the various source statutes 
upon which the revision was based. Thus, in- 
stead of simplifying the means for determining 
what the law was, it made it necessary, time 
and again, to go to the Supreme Court of the 
United States to ascertain whether a particular 
statute, or certain parts of its provisions, had 
been repealed by the general repeal provision. 
When the Revised Statutes proved to be ineffec- 
tive as a code of the federal laws, Congress soon 
abandoned its efforts to enact new legislation 
within the framework of the Revised Statutes, 
and reverted to its pernicious system of enact- 
ing statutes upon subjects already covered by 
existing law, and in many cases without repeal- 
ing or even referring to the prior acts. Within 
a few years the law was again in as great con- 
fusion as it had been before 1873. 


After several further attempts at codification 
ended in failure, Congress, in 1926, authorized 
the Committee on the Revision of Laws of the 
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House of Representatives to prepare and publish _ 
a “Code of the Laws of the United States of 
America”. The volume that was published as 
the United States Code was in fact not a code, 
but merely a compilation of numerous provi- 
sions of law, without regard to whether they 
were in effect as indicated. Little effort had 
been made to revise and consolidate the numer- 
ous conflicting provisions, or to omit any of the 
obsolete, unused or repealed provisions. In fact, 
the Act of June 30, 1926, ch. 712, 44 Stat. 777, 
enacted as the United States Code, is an anomaly 
among statutes in that it is not positive law, but 
merely prima facie evidence of positive law in- 
corporated in the Statutes at Large enacted 
prior to December 7, 1925. 

While recognizing the deficiencies of the 
United States Code, it was a significant advance. 
All the existing federal laws were divided into 
50 titles on a subject basis—for example, title 
34, “Navy’—and were logically arranged 
within those titles. Successive reprintings kept 
the Code current—the latest being the 1952 
edition. Supplementary volumes are issued 


after each Congress, reflecting the laws passed 
during the session. The work of preparing and 
editing the material for the United States Code 
is performed by private publishers under the 


supervision of the Judiciary Committee of the 
House of Representatives. These publishers 
also publish the United States Code Annotated 
which contains, in addition to the text of the 
law as it appears in the United States Code, 
pertinent excerpts from court decisions, opin- 
ions of the Atterney General, decisions of the 
Comptroller General, and other interpretive 
materials. 

The United States Code has this as its pri- 
mary advantage to those seeking an appropriate 
provision of the law bearing upon a given 
proposition; it cites the original statute from 
which the provisions presented in the Code have 
been based. With this information at hand, it 
is possible to run down the statutory authority 
a little more expeditiously than without it. A 
real danger, however, lies in the inclination to 
rely upon the printed word without going to the 
trouble of thoroughly exploring the possibility 
that the provision of the Code may be in error, 
that it may be affected by later amendments, or 
by other sections of the Code, or that it may 
even have been repealed, which unfortunately 
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sometimes turns out to be the case. Experience 
has shown that it is risky business to rely upon 
provisions that are prima facie evidence of the 
law rather than upon the provisions of positive 
law as found in the Statutes at Large. 

In 1946, Congress announced the following 
policy : 

“* * * there has been inaugurated a comprehensive 

project of revising and enacting the Code, consisting 

of 50 titles, into positive law, title by title * * * 
when this work is completed all the titles of the Code 
will be legal evidence of the general and permanent 
law and recourse to the numerous volumes of the Stat- 
utes at Large for this purpose will be unnecessary.” 
Eleven of these titles have already been enacted. 

Starting at different times, the military de- 
partments undertook to revise their applicable 
laws within this announced congressional policy. 
The Department of the Navy started last, in 
1950, and in July of 1950 the Subcommittee on 
the Revision of Laws of the Judiciary Commit- 
tee of the House of Representatives wrote to 
the Secretary of Defense stating that the Com- 
mittee envisaged a single new title to contain 
the laws of primary interest to the Military 
Departments. It was to be called “Armed 
Forces”, and was to consist of four parts: 

A—General Military Law. 

B—Army. 

C—Navy and Marine Corps. 

D—Air Force. 

In October of the same year, the Department 
of Defense directed the preparation of such a 
four-part title. It assigned to the Navy the re- 
sponsibility of preparing subtitle C “Navy and 
Marine Corps”, and of assisting, with such per- 
sonnel it could make available, in the prepara- 
tion of subtitle A. 

A brief history of the steps taken to develop 
the Navy and Marine Corps subtitle is set forth 
to show the thought and study given to its de- 
velopment. The first major step in connection 
with any codification effort is necessarily the 
collection and examination of the law pertinent 
to the subject to be codified. In commenting 
on this subject, the Chairman of the Committee 
on Revision of Laws, in his address before the 
House of Representatives on February 27, 1931, 
stated that: 


“In order to make certain that there are no omis- 
sions in either code (The United States Code and 
the District of Columbia Code), it would be well to 
examine every provision ever enacted by Congress 
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beginning with Volume 1 of the Statutes at Large, 
making a permanent record of the reasons for 
omitting each provision not included. The publica- 
tion of such a record would serve an extremely useful 
purpose; among other things, it would be made the 
basis for action of Congress, expressly repealing 
many obsolete provisions that have never been 
expressly repealed.” 

Starting with Volume 1 of the Statutes at 
Large, an examination was made of every act 
enacted since 1789 to uncover all laws relating 
to the Navy. No attempt was made during this 
phase to evaluate the laws’ current effectiveness, 
as indeed, only a very limited number of the 
early laws are still in force at this time. The 
nature of the task required, however, that all of 
these Statutes at Large be examined lest a gen- 
eral and permanent statute, or a provision of 
such a statute now in force be omitted from the 
final codification. The examination and collec- 
tion of these statutes accordingly took on a dual 
aspect; (1) the assembly for restatement, all 
statutes or provisions thereof currently in 
effect ; and (2) the assembly for express repeal, 
all statutes or provisions thereof which were 
omitted from the restatement due to the fact 
they had been impliedly repealed or which were 
determined to be obsolete. In this manner all 
permanent and general law within the scope of 
the project was accounted for, and where a pro- 
vision of law was not restated, the reason for 
its omission was explained in an accompanying 
note or by indicating its prior express repeal. 

The next basic step in the codification process 
involved the question of scope, that is, what laws 
to include in the proposed subtitle. Initially, it 
seemed that all statutes dealing primarily with 
the Department or membergof the naval service 
should be included. Starting from this premise, 
it was apparent at an early stage that many 
appropriate laws would have to be omitted. 
Those basic to another title of the United States 
Code could not be included, for it was the wish 
of the Committee of the Judiciary of the House 
of Representatives that the present title-by-title 
organization of the Code not be unduly dis- 
rupted. The pay and allowances provisions of 
the Career Compensation Act of 1949, now in 
title 37, are an example of this type of omission. 
Also omitted from subtitle C are those statutes 
enacted on a uniform basis for all of the uni- 
formed services. These statutes, other than 
those basic to another title, are included within 
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the general military law subtitle of the new 
Armed Forces title. Examples of this type of 
omission from subtitle C, but inclusion in sub- 
title A, are the Armed Services Procurement Act 
of 1947, and the Uniform Code of Military 
Justice. 

Another determination to be made concerned 
those provisions which were of a semi-perma- 
nent nature, enacted to cover a transition period 
in the setting up of a new system of operation, 
or which involved a date limitation or a limita- 
tion contingent upon the happening of some 
event. Whether such semi-permanent or semi- 
temporary provisions were to be included in 
the restatement was often a difficult question to 
decide. The general rule adopted was that such 
provisions were omitted. Those provisions 
which were omitted but currently effective were 
not restated nor listed for repeal. Hence codi- 
fication will leave their status unchanged. 

Having determined the scope of the subtitle, 
the next problem was to arrange the laws to be 
restated according to subject matter. The 
arrangement settled upon was reflected in the 
“Analysis”, which was the first essential work- 
ing tool. The analysis divided all the laws under 
consideration for the subtitle into tentative 
parts, chapters, and sections. During the de- 
velopment of subtitle C, the analysis underwent 
a number of refinements but its principal fea- 
tures withstood numerous tests and is reflected 
in the present arrangement of the subject mat- 
ter in subtitle C. The chapter headings were 
purposely broad in scope to provide for future 
contingencies, since all new legislation will be 
enacted within its framework. 

Each chapter of the analysis, together with 
the provisions of law allocated to that chapter, 
was then assigned to a revising editor for re- 
statement. Since drafters of a code are charged 
with restating the law without substantive 
change, however non-controversial, they must 
first understand what each act means, both 
when standing alone and when in pari-materia 
with other enactments; both as of the time of 
enactment and as of current application. 
Thoroughness, patience, and attention to detail 
were prime requisites to achieve this under- 
standing. Court decisions, as well as opinions 
of the Judge Advocate General, the Attorney 
General, and the Comptroller General were 
studied and consultations were held with the 
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personnel within the Department of the Navy 
who administer the provisions for the Depart- 
ment. 

When the sifting and interpreting phase was 
completed, and the ideas*to be expressed were 
perceived, principles and standards had to be 
formulated to insure a pattern of uniform ex- 
pression. Unlike literary composition, legisla- 
tive style must avoid variation and must use 
identical words for the expression of identical 
ideas to the point of monotony. To achieve this 
uniformity of statutory expression, it is the 
practice of most state legislatures to draft their 
enactments according to a drafting manual. 
Unfortunately, the Congress of the United 
States has never adopted such a manual for the 
guidance of drafters of federal statutes. It 
therefore became necessary to adopt drafting 
principles that would be in conformity with the 
latest and most widely accepted statutory style 
and at the same time be in harmony with the 
other subtitles, which were already tentatively 
drafted. 

Since codification involves the paradox that 
laws must be changed in form that they may 
remain unchanged in substance, not to reword 
the statutes that are being consolidated would 
result in obscurity, ambiguity, and inconsist- 
ency. Problems of construction that do not exist 
when inconsistencies in language appear in inde- 
pendent acts necessarily arise when they are 
juxtaposed in a single reenactment. Even laws 
relating to the same subject and enacted in the 
same session of Congress are often not uniform. 
The term “officer” may mean “commissioned or 
warrant officer” in one act and only “commis- 
sioned officer” in another. One act may use the 
word “rank” to describe what another calls 
“grade”. A code must not only be consistent, 
it must be a clarification of the source law. 
Surplus and obsolete terms, which uselessly 
weighted down the law over a period of 165 
years, had to be removed, since every surplus 
word in an act tends to raise a debate in Con- 
gress during its enactment and later, a discus- 
sion in court on its interpretation. 

It is sometimes feared that such changes in 
terminology and style will result in changes in 
substance or impair the precedent value of 
earlier judicial decisions and other interpreta- 
tions. This fear might have some weight were 
this the usual kind of amendatory legislation, 
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where it can be inferred that a change in lan- 
guage is intended to change the substance. In 
a codification statute, however, the courts up- 
hold the contrary presumption: the law is in- 
tended to remain substantively unchanged, 
Furthermore, the very fact that an act previ- 
ously needed a remedy in the form of a con- 
struing decision indicates an already sickened 
condition in the mode of expression used, and 
to reenact it unchanged would serve only to 
perpetuate that illness. 

Every precaution was taken to insure that all 
law coming within the scope of the codification 
process was accurately restated or otherwise 
appropriately repealed or omitted. When a re- 
vising editor completed a draft of a chapter, 
together with its revision notes, it was reviewed 
by another lawyer, a review editor, who cross- 
checked the work at every point. Following this 
operation, a panel of at least five officers, and in 
some cases where it appeared desirable, experts 
in the particular field, then studied the drafted 
chapter and tested it from their varying experi- 
ence. After all the chapters had been panelled 
and tentatively accepted, a series of specialized 
checks over the entire draft was undertaken to 
produce uniformity in treatment of similar 
problems and ideas. The results of these checks 
were integrated by a second panel process. 

While the drafting and revising process was 
being carried out, records of the statutes af- 
fected were being compiled and maintained. 
These records indicated the disposition of each 
act, or part of an act, down to accurate word- 
count fragmentations. Those provisions which 
were restated were card indexed by section 
number, and those which were omitted were as- 
signed to an appropriate table, according to the 
categorical reason for their omission. The 
tables of omitted laws were compiled to comple- 
ment the tables showing the distribution of re- 
stated provisions. Together, they account for 
all general and permanent law effecting the 
naval service, and form the basis for the sched- 
ule of laws repealed. Specific reasons were 
given for each provision omitted. If the omitted 
act or fragment of an act was not restated be- 
cause of some superseding later enactment, the 
superseding act was cited with the substance of 
the law briefly described. 

Since the new title 10 of the United States 
Code will completely eliminate title 34 and chap- 
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ter 7 of title 5, all statutes classified to those 
areas had to be included in the codification 
process to account for their disposition. Many 
of these statutes were temporary provisions and 
were consequently not restated. If the provi- 
sion was still current, it was not listed for repeal, 
but the reason for its omission was noted. If 
the provision had expired, it was included in the 
schedule of laws to be repealed, with an explana- 
tory note justifying such action. Tables were 
compiled and audited to show the new location 
or other disposition of every word of those parts 
of the Revised Statutes, Statutes at Large, the 
Reorganization Plans, and the United States 
Code that have been dealt with in the revision. 

After exhaustive review and discussion, 
printed drafts of the proposed subtitle C were 
circulated throughout the Navy Department in 
July 1953, requesting review and comment. 
The comments received were methodically re- 
corded with the section affected and were all 
critically analyzed. Where errors were un- 
covered, immediate steps were taken to correct 
the draft. The entire draft was again reworked 
and a second draft, reflecting the results of the 
comments received, was circulated. The addi- 
tional comments received were again processed, 
and finally, clearance was given to the restate- 
ment by the Judge Advocate General, the Secre- 
tary of the Navy, the Department of Defense, 


and the Bureau of the Budget, with the state- 
ment that in a work of such magnitude, the 
proposed title 10 was as reliable as could reason- 
ably be produced. 

Despite the epochal nature of this project, 
it is to be realized that codification will not 
present a complete and perfect handbook of law 
for the naval service. As strong as the tempta- 
tion was to perfect and compliment the law as 
it was found, such action was beyond the scope 
of the authority of the codifiers. Codification 
can only highlight the gaps in the whole body 
of the law. However, only by seeing the law as 
it exists, with the curtain of obsolescence and 
redundancy torn away, can intelligent changes 
in the law be made. 

Upon enactment, subtitles A and C of title 10 
of the United States Code will be the primary 
source of current naval law and will constitute 
a simple, straightforward, logically arranged 
statement of Congressional policy, susceptible 
of ready examination and conducive to orderly 
amendment. Thus a notable step forward will 
be achieved in the field of naval law. It is hoped 
that the new code, once adopted, will be main- 
tained as a permanent framework for all future 
legislation. Unless this is done, the law will 
again lapse into its present state of confusion 
and obscurity. 





Comp GEN DECISIONS . . . 


(Continued from page 8) 


Where there is doubt as to the propriety of payment 
on a voucher in the nature of a claim presented by a 
member of the uniformed services no longer in active 
service, the matter should be submitted for direct settle- 
ment to the Claims Division of the General Accounting 
Office rather than presented for advance decision by a 
disbursing officer. CompGen Decision B-121781, 22 
November 1954. 


RESTRICTION ON THE PAYMENT OF ANNUITIES 
UNDER THE CONTINGENCY OPTION ACT TO CER- 
TAIN SPOUSES AND ADOPTED CHILDREN—The 
Comptroller General held that while the Uniformed 
Services Contingency Option Act of 1953, which pro- 
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vides that a retired member of the uniformed services 
may elect to receive a reduced amount of retired pay to 
provide annuities for his dependents, authorizes pay- 
ment of annuities to an adopted child, such a child must 
have been legally adopted prior to the effective date 
of the Act in order to be entitled to such payments. 
It was pointed out that a similar restriction was imposed 
in section 2(e) of the Act which provides that the term 
“widow” refers only to the spouse at the effective date 
of the Act in the case of a member previously retired. 
It was noted that the evident purpose of those restric- 
tions is to preclude annuity payments to persons who 
were non-dependents of the retired member when the 
law was enacted. In the case of members not yet re- 
tired, the cut-off date for the adoption of children 
eligible to receive annuities under the Act would be the 
date on which the member retires. CompGen Decision 
B-121548, 26 November 1954. 
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FALSEHOODS 


MAJOR ROBERT S. STUBBS II, USMC 


N THIS DAY OF TELEVISED TESTIMONY, 
the truth of one’s statements may not free 
him from the glare of the public eye and arc light 
but it rids him of the possibility of a perjury 
prosecution. In a different light, the truth, 
whether it be from a witness under oath, in an 
official statement to another, or in a claim 
against the Government, may certainly keep the 
serviceman free of any charged violations of the 
Uniform Code of Military Justice. The truth is 
so highly regarded in the military service that 
an untruth, even though it may not fall within 
the limitations of a specific article of the Code, 
will still be prosecuted as conduct to the preju- 
dice of good order and discipline in violation of 
Article 134 * or as conduct unbecoming an officer 
and a gentleman in violation of Article 133.” 
Untruths run the gamut of offenses from a 
simple false statement to perjury. Three 
specific articles of the Uniform Code provide 
for the punishment of offenders: Article 107, 


False Official Statements; Article 131, Perjury; 
and, Article 132, Frauds Against the Govern- 
ment. Let us consider each in turn, noting the 
elements of these offenses and the proof re- 
quired to sustain a conviction. 


ARTICLE 107 


Any person who, with intent to deceive, makes 
any false official statement, knowing that it is 
false, shall be punished as a court-martial may 
direct.? A statement is official when it is sub- 
mitted pursuant to regulations,‘ or when made 
in response to a request or question from one’s 
commanding officer or a person acting under his 
authority.’ Official statements thus include all 





1. CM 347810, Jewson, 7 CMR 213; ACM 5538, Perdue, 6 CMR 696; 
CM 351639, Brooke, 6 CMR 409; ACM S-2753, Watson, 5 CMR 
476, 

. CM 357594, Yamat, 8 CMR 356; Jewson, supra note 1; CGCM 
9772, Gomes, 6 CMR 479; Brooke, supra note 1; CM 353641, 
Amburgey, 5 CMR 244, 

. Art. 107, UCMJ. The maximum punishment authorized upon 
conviction of a violation of this article is a dishonorable dis- 
charge, forfeiture of all pay and allowances, and confinement at 
hard labor not to exceed one year. Par. 127¢c MCM, 1951, 
Section A. 

4. CM 346016, Banning, 3 CMR 333. 

5. CM 351941, Cliette, 7 CMR 406 
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those made in the line of duty.* The relative 
rank of the person intended to be deceived by 
the statement is immaterial so long as that per- 
son was authorized in the execution of his office 
to require the statement from the accused.’ 
“Intent to deceive’, as used in Article 107, is 
used in a nonlegal sense and is subject to the 
usual lay interpretation.’ It is readily apparent 
that one of the essential elements of this offense 
is the falsity in fact of the statement,°® and from 
this falsity may be inferred the intent to de- 
ceive.” Evidence that the false statement was 
made during the course of an official investiga- 
tion," or to prevent such investigation,’* but- 
tresses the inference. For criminality to exist, 
it is equally important that the accused knew 
that the statement was false at the time it was 
made.*® 

The elements of this offense may therefore be 
summed up as follows: the accused made, with 
intent to deceive, a false official statement, 
knowing, at the time of its making, that it was 
false in certain particulars..* It is not neces- 





6. Par. 186, MCM, 1951. 

7. Par. 186, MCM, 1951. 

8. ACM 5615, Sippel, 8 CMR 698; Brooke, supra note 1. 

9. Par. 186 MCM, 1951; United States v. Cliette, 2 USCMA 240, 8 
CMR 40; Cliette, supra note 5; CM 354609, Patsuris, 6 CMR 215; 
Brooke, supra note 1; Amburgey, supra note 2; CM 351631, York, 
4 CMR 293; CM 351163, Day, 4 CMR 278; Banning, supra note 
4; CM 347497, Sturtevant, 2 CMR 275; CM 348187, Avent, 2 CMR 
242. Related offenses, charged at the same trial, may be used 
to establish the truth or falsity of the statement. CM 353443, 
Blount, 5 CMR 297. 

. United States v. Cliette, supra note 9; CM 363575, Romero, 11 
CMR 514; CM 363250, Brumfield, 11 CMR 481; CM 349646 (Reh), 
Hancock, 11 CMR 497; CM 364311, York, 11 CMR 422; CM 
362540, Walters, 11 CMR 355; CM 362520, Boyles, 10 CMR 446; 
CGCM 9790, Burlarley, 10 CMR 582; CM 357581, Johnson, 8 CMR 
368; CM 353087, Neville, 7 CMR 180; Cliette, supra note 5; 
Jewson, supra note 1; Yamat, supra note 2; Perdue, supra note 
1; Brooke, supra note 1; Blount, supra note 9; Amburgey, supra 
note 2; Day, supra note 9; Banning, supra note 4; Avent, supra 
note 9. 

. Brumfield, supra note 10; Sippel, supra note 8. 

. Banning, supra note 4. 

. Par. 186, MCM, 1951; United States v. Cliette, supra note 9; 
Burlarley, supra note 10; Neville, supra note 10; Cliette, supra 
note 5; Perdue, supra note 1; Brooke, supra note 1; York, supra 
note 9; Day, supra note 9; Amburgey, supra note 2; ACM 4380, 
Rohrbaugh, 2 CMR 756; Sturtevant, supra note 9; Avent, supra 
note 9; Banning, supra note 4. 

. Par. 186, MCM, 1951; United States v. Cliette, supra note 9; 
Romero, supra note 10; Boyles, supra note 10; CM 358746, Wilkey, 
10 CMR 334; CM 360770, Peterson, 9 CMR 483; Jewson, supra 
note 1; Cliette, supra note 5; Brooke, supra note 1; Amburgey, 
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sary for the accused to have intended some 
material gain to himself from the use of the 
statement for such is not one of the essential 
elements of this offense.» 

If the intent to deceive be not charged or 
proved, but the evidence still shows a false 
official statement knowingly made, the accused 
is then guilty of a lesser included offense in 
violation of Article 134.7* 

In addition to charging the false official state- 
ment as a violation of either Article 107 or 
Article 134, the convening authority may prefer 
the charge as conduct unbecoming an officer and 
a gentleman,” or as conduct to the prejudice of 
good order and discipline.* 

It was formerly considered improper under 
naval law to prefer a charge of falsehood 
against an accused when the circumstances in- 
dicated that the statement was made in response 
to a superior investigating the matter. The 
accused was deemed to have been placed in a 
position of incriminating himself regardless of 
whether he answered in the affirmative, in the 
negative, or remained silent.” But, under the 
Uniform Code, the fact that a statement was 
made to investigators during an investigation 


supra note 2; York, supra note 9; Day, supra note 9; Banning, 





supra note 4; Sturtevant, supra note 9; Avent, supra note 9. 
Of course, the accused’s plea of guilty to this charge admits 
every element thereof and warrants conviction without considera- 
tion of any evidence adduced. CM 360255, Wrigley, 8 CMR 300; 
CM 357692, Mensing, 8 CMR 379; ACM 5674, Kutler, 6 CMR 
599; CM 350681, Grant, 4 CMR 192. The time of the making 


of the allegedly false stat t may b an important ele- 
ment of the offense. For example, an accused was charged 
with making a false official statement “‘on or about 9 July”. The 
trial counsel sought to introduce evidence of allegedly false 
statements made on 3 July and on 7 July. Over the objection 
of defense counsel, the evidence was received. The board of 
review held that the accused had been substantially prejudiced 
by this variance between pleading and proof. ACM S-3839, 
Henry, 7 CMR 680. It is unnecessary to specify the situs of the 
false statement or whether it was oral or written. ACM 7395, 
Westergren, 14 CMR 560. Special corroboration is not required 
to prove the making of a false official statement, as in perjury 
(see note 37, infra). ACM 6485, Johnson, 10 CMR 895. Amend- 
ment of the specification to change the substance of the allegedly 
false stat t is prejudicial to the rights of the accused. ACM 
S-7117, Saxon, 13 CMR 658. 

5. Par. 186, MCM, 1951; Boyles, supra note 10; Day, supra note 9. 

. ACM S-8392, Lloyd, 14 CMR 792; Sippel, supra note 8; Perdue, 
supra note 1; Watson, supra note 1. But see, CM 370004, 
Hutchins, 14 CMR 425, where the board of review declined to 
acknowledge the existence of this lesser offense. The board was 
ruling upon a failure of the law officer to instruct on the lesser 
offense; its holding was that the intent to deceive was not in 
issue and therefore the instructions were unnecessary. 

7. Article 133, UCMJ. Boyles, supra note 10; ACM 6345, Smith, 
10 CMR 595; Peterson, supra note 14; Jewson, supra note 1; 
Brooke, supra note 1; Amburgey, supra note 2. 

. Article 134, UCMJ. Jewson, supra note 1; Perdue, supra note 1; 
Brooke, supra note 1. See also CM 357801, Reed, 9 CMR 269, 
where the false statement was charged both as a violation of 
Article 107 and of Article 132. 

19. Gomes, supra note 2; NCM 18, Roberts, 1 CMR 479. 
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does not make the statement inadmissible if it 
is otherwise admissible.” And the fact that 
the accused had not been warned of his right 
against self-incrimination before he made the 
statement is not a ground for excluding evi- 
dence that the statement was made by him, even 
though, under the circumstances, such a pre- 
liminary warning may have been required by 
Article 31 of the Code.“ The fact that an in- 
vestigating officer could not have required the 
accused to make a statement is not material. 
While the accused could have declined to make 
a statement, having elected to do so, he could 
not then include false statements with regard 
to his official acts and not be guilty of having 
made false official statements.” It was not in- 
tended by this article to confer a license upon 
persons subject to military law to lie with im- 
punity whenever interrogated by a military 
superior. 

Inducing or soliciting another to make a false 
official statement is also an offense under the 
Uniform Code.” 

ARTICLE 131 


As serious a military offense as is the making 
of a false official statement, it pales compared 
to the giving of false testimony or the making 
of a false statement while under oath.* The 
sanctity of one’s oath compels a higher order 
of proof to sustain a conviction for the viola- 
tion of an oath charged as perjury (Article 
131) or as false swearing (Article 134). 

Perjury is defined as the wilful and corrupt 





. Par. 140a, MCM, 1951; CM 355129, Bonner, 5 CMR 255. It is 
immaterial that the accused was not informed by the investigator 
of his official character where circumstances indicated the ac- 
cused was aware of his identity. CM 363479, Atkinson, 10 CMR 
443. Neither is it necessary for the government to show affirma- 
tively that the false statement is material to the inquiry to estab- 
lish a violation of Article 107, UCMJ. Materiality may, however, 
aid the court-martial in its consideration of the intent to deceive. 
United States v. Hutchins, 5 USMCA 5, 422, 18 CMR 18, 46. 

. Par. 140a, MCM, 1951; CM 363654, Long, 12 CMR 420; CM 
365800, Hudson, 12 CMR 276; Cliette, supra note 5. A defense 
of entrapment is not available to the d solely because a 
superior officer prepares the statement, even though the content 
thereof is false, b the d is under no obligation to 
sign the false statement. Avent, supra note 9. 

. United States v. Lawrence, 3 USCMA 628, 14 CMR 46; Brumfield, 
supra note 10; Johnson, supra note 14. 

. The act may be charged as a violation of either Artiele 133 or 
Article 134. United States v. Isbell, 1 USCMA 131, 2 CMR 37; 
CM 347811, Stewart, 7 CMR 221; CM 349647, Roberts, 6 CMR 288. 

. While the maximum authorized punishment for a violation of 
Article 107 is a dishonorable discharge, forfeiture of all pay and 
allowances, and one year’s confinement at hard labor (see note 
3, supra), a conviction of perjury will permit, in addition to dis- 
charge and forfeitures, a sentence to five years’ confinement at 
hard labor. Conviction of false swearing will permit a sentence 
to three years’ confinement at hard labor. Par. 127c, MCM, 
1951, Section A. 
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giving, while under a lawful oath, of false testi- 
mony material to a judicial proceeding.* For 
purposes of prosecution, a judicial proceeding 
includes trials by courts-martial and pre-trial 
investigations conducted in accordance with 
Article 32.% If the false testimony or state- 
ment while under oath is not material to the 
issues in a judicial proceeding, as defined above, 
or is made under other circumstances, then the 
accused is guilty only of the lesser included 
offense of false swearing,” which is the making 
under lawful oath of any statement, oral or 
written, not believing the statement to be true.” 

The oath involved in the offenses of perjury 
and false swearing may be taken before any 
person authorized by law to administer oaths.” 
Where an oath is designated an “official oath’, 
such designation imports the legality of the 
proceedings and the authority of the person 
administering the oath.*° The oath must be 
one required or authorized by law, and it in- 
cludes an affirmation when the latter is author- 
ized in lieu of an oath.” 

Most of the elements of the two offenses are 
common to each other, that is, the accused, while 
under an oath or its equivalent, such oath ad- 
ministered as required or authorized by law 
and by a proper person, presented matter which 





25. Article 131, UCMJ; Par. 210, MCM, 1951. Confessed or proved 
perjury in testimony may constitute a fraud on the court such as 
to warrant the granting of a new trial. Par. 109d (3), MCM, 
1951. But a petition for a new trial, based on the ground that 
fraud was committed on the court in that the prosecution witnesses 
gave perjured testimony, is without merit where the evidence 
fails to raise a reasonable doubt as to the truthfulness of the 
testimony given by the prosecution witnesses at trial. CM 
354123, Wedge, 9 CMR 437. Where the offense of perjury is 
committed at the instigation and procurement of another, it is 
termed “subornation of perjury”. Cf., ACM 4455, DeAngelis, 
4 CMR 654; CM 348792, Redpath, 2 CMR 501. 

26. Par. 210, MCM, 1951; United States v. Gomes, 3 USCMA 232, 
11 CMR 232. 

27. Par. 213d (4), MCM, 1951; App. 12 MCM, 1951. 

28. Par. 213d (4), MCM, 1951; CM 353607, Galloway, 8 CMR 323; 
Gomes, supra note 2. 

29. Par. 210, 213d (4), MCM, 1951; Galloway, supra note 27. If one 
is detailed by proper authority to conduct investigations of mili- 
tary offenses or incidents involving the military, he may ad- 
minister oaths in connection with his investigation of offenses 
or incidents within the scope of his investigative authority. It 
is not necessary that the detail to conduct investigations be 
accompanied by written orders. ACM S~—7801, Guthrie, 14 CMR 
848. An Army assistant inspector general (Long, supra note 21) 
and an air police duty officer (Guthrie, supra) have been held to 
be such authorized persons. 

30. Galloway, supra note 27. Where, in the course of an official 

proceeding, the accused was formally put under oath and, then, 

after an interruption of 18 days, was again interrogated, the 

oath was still binding. Long, supra note 21. 

Par. 210, 213d (4), MCM, 1951. An oath administered by an 

assistant Inspector General in the Army who had been detailed 


to conduct an investigation is an authorized oath. Long supra 
note 21. 
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he did not believe to be true.* The distinction 
lies in the nature of the matter presented and 
the occasion therefor. In perjury, it is testi- 
mony material to a judicial proceeding or in 





the course of justice; ** in false swearing, it is perju1 
a statement made or subscribed to as an affi- § yolunt 
davit or in a proceeding.* which 
Where several false statements are made un- § falsity 
der oath at separate and distinct times, even @ for th 
though made to the same official in the same Doc 
investigation, such statements constitute sep- § the tr 
arate offenses in the absence of proof that the @ to be: 
subsequent statements were elicited for the pur- 3 ment 
pose of increasing the punishment.** And, @ well k 
where in one specification several perjured state- 9 the oz 
ments are alleged, proof of the falsity of any § evide 
one, if material, will support a conviction of § was ¢g 
perjury.*® such 
The amount of evidence required to prove @ was i: 
perjury and false swearing is different from § conta 
other criminal cases, for evidence which would § infer: 
sustain a conviction in other cases may not meet & allege 
the special requirements for proof of these §@ true 
offenses.*? Not only must the guilt of the ac- @ docur 
cused be established beyond a reasonable doubt, @ be de 
as in other criminal cases, but the falsity of the @ direc 
matter sworn to by him must be proved by direct @ rule, 
and positive evidence. Circumstantial evidence § satis! 
alone is never enough to support a conviction.** § tute. 
The special rules of evidence in perjury and § certa 
false swearing trials require that the falsity of §@ ence 
the alleged testimony or statement be proved § of su 
by one of the following means: (1) by the testi- § fact; 
mony of two or more witnesses bearing directly It 
on the alleged falsity; *° (2) by the testimony the ¢ 
of at least one witness bearing directly on the § «+ th 
alleged falsity with corroboration by another § peha 
32. Par. 210, 213d (4), MCM, 1951. whic 
33. Par. 210, MCM, 1951; United States v. Gomes, supra note 26. 
Testimony is “material” within the meaning of perjury if the a Pe: 
falsehoods could have influenced or changed the status of the “oe 
subject to the benefit of the falsifier or the detriment of others. = 
It is sufficiently material if it might have affected the proceedings 
in or for which it was given. ACM 7915, Moye, 14 CMR 720; CM AC 
361199, McLean, 10 CMR 183. The test of materiality is not = 
whether the tribunal before which the perjured evidence was Bu 
given was influenced thereby, but rather whether the perjured at 
statement was calculated to accomplish this end. Moye, supra. — 
34. Par. 213d (4), MCM, 1951. Galloway, supra note 27; Neville, of 
supra note 10. 41 Pn 
35. Long supra note 21. ' 


36. Moye, supra note 32. 

37. The principles with respect to proof of perjury in military law 
apply also to proof of false swearing. Par. 213d (4), MCM, 
1951; United States v. Gomes, supra note 26; Johnson, supra note 
10; ACM S-3816, Davis, 6 CMR 860; Gomes, supra note 2. 

38. ACM 5293, Downing, 6 CMR 568; CM 351706, Evans, 4 CMR 369. 

39. Moye, supra note 32; McLean, supra note 32; CM 360257, Reed, 
9 CMR 163; Davis, supra note 34; Downing, supra note 35; 

Evans, supra note 35. 
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witness or circumstantial evidence tending to 
prove such falsity; * or, (3) by documentary 
evidence directly disproving the truth of the 
testimony or statement charged to be false.“ 
Testimony of a witness to the falsity of allegedly 
perjured statements may be corroborated by a 
voluntary extrajudicial statement of the accused 
which amounts to a full acknowledgment of the 
falsity of the statements constituting the basis 
for the perjury prosecution.** 

Documentary evidence directly disproving 
the truth of the testimony or statement alleged 
to be false need not be corroborated if the docu- 
ment is an official record shown to have been 
well known to the accused at the time he took 
the oath, or if it appears that the documentary 
evidence was in existence before the testimony 
was given or the statement was made and that 
such evidence originated with the accused or 


| was in any other manner recognized by him as 


containing the truth. In such a case, it may be 
inferred that the accused did not believe the 
allegedly false testimony or statement to be 
true.* But, in order to found a conviction on 
documentary evidence alone, such evidence must 
be decisive of the truth of the fact and must 
directly prove the alleged falsity. Asa general 
rule, contrary statements of the accused do not 
satisfy this requirement. At most, they consti- 
tute testimony which merely tends to prove a 
certain fact and, except where the very exist- 
ence of a statement is in issue, the production 
of such a statement does not directly prove any 
fact recited therein.** 

It is no defense to a charge of perjury that 
the accused voluntarily appeared as a witness 
at the trial,* that he was testifying in his own 
behalf, that he was acquitted at the trial in 
which he testified,** that he was incompetent as 





40. Par. 210, MCM, 1951; United States v. Gomes, supra note 26; 
Moye, supra note 32; McLean, supra note 32; Reed, supra note 
36; CM 358808, Haney, 9 CMR 386; Johnson, supra note 10; 
ACM 5128, Maxwell, 7 CMR 632; Neville, supra note 10; Davis, 
supra note 34; Downing, supra note 35; Evans, supra note 35. 
But where a law officer failed to instruct the court as to the 
requirement for corroboration of a witness’ testimony in a case 
involving false swearing, it was held not to be error in the absence 
of a request by the defense for such instruction. Gomes, supra 
note 2. 

- Par. 210, MCM, 1951; McLean, supra note 32; Reed, supra 
note 36; Davis, supra note 34; Downing, supra note 35; Evans, 
supra note 35. 

2. Moye, supra note 32. 

. Supra note 38. 

- Reed, supra note 36; Evans, supra note 35. 

5. Supra note 26. 

- United States v. Gomes, supra note 26; Gomes, supra note 2. 

7. Ibid. 
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a witness,* or, that his testimony was given in 
response to questions that he could have declined 
to answer, even if he were forced to answer over 
his claim of privilege.” There is no protection 
to an accused against false swearing or perjury 
even though the question involved is the actual 
commission of an alleged offense by the 
accused.” 

Just as in the case of offenses in violation of 
Article 107, perjury and false swearing may 
also constitute conduct unbecoming an officer 
and a gentleman." And it is proper to charge 
a man with false swearing and with making a 
false official statement, such statement being 
the subject of the false swearing.” 


ARTICLE 132 


The use of untruths, whether sworn to or not, 
in claims against the Government or in papers 
supporting such claims is condemned by Article 
132 of the Uniform Code. The principles recited 
earlier with respect to false official statements 
and false swearing are here applicable, with the 
additional aggravating factor that such false 
representations are for the purpose of obtaining 
approval, allowance, or payment of a claim 
against the Government; ™* the gravamen of the 
offense is the making or presentation of the false 
claim, the precise nature of specific purposes of 
the amount claimed being immaterial.** Of 
course, the mere writing of a pretended claim, 





48. Supra note 25. 

49. Par. 210, MCM, 1951; Long, supra note 21. A mere admonition 
to tell the truth can hardly vitiate a confession it might produce. 
A statement made to one suspected of an offense, during his 
questioning, respecting perjury and its consequences is something 
more than a simple admonition. But it does not constitute a 
threat in the sense that it would operate to make a confession in- 
voluntary since it is not of sufficient persuasion to extract an 
involuntary confession of questionable veracity. United States 
vy. Colbert, 2 USCMA 3, 6 CMR 3, affirming ACM 4166, Colbert, 
1 CMR 811. 

- Gomes, supra note 2. See also, note 21, supra. 

. Par. 212, MCM, 1951. If perjury is charged under Article 133, 
the particular requirements of proof must still be met. United 
States v. Gomes, supra note 26. 

52. Gomes, supra note 2. 

. Par. 211, MCM, 1951; United States v. Field, 3 USCMA, 11 
CMR 182; United States v. Steele, 2 USCMA 379, 9 CMR 9; United 
States v. Cliette, supra note 9; Yamat, supra note 2; CM 356859, 
Parker, 7 CMR 284; ACM 5527, Fournie, 6 CMR 746; CM 355012, 
Barnes, 6 CMR 299; Brooke, supra note 1; NCM 130, Harris, 4 
CMR 444, Since the offense may be committed by several modes 
and with any one of several intents, it is proper to charge them 
in the conjunctive in a single specification and a finding of guilty 
is supported upon proof of any one of the modes or intents. 
Brooke, supra; Harris, supra. It is not necessary to set out 
verbatim the allegedly false or fraudulent claim if it is otherwise 
sufficiently described and identified in the pleadings. Westergren, 
supra note 14. The specific oath to which the accused has sworn 
need not be set forth nor his signature thereto alleged. United 
States v. Lawrence, supra note 22. 

. ACM 6666, Chism, 11 CMR 870; United States v. Leach, 5 USCMA 
18 CMR_, 11 February 1955. 
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unbeknown to anyone but the composer, would 
constitute no crime at all as Article 132 requires 
some further act to cause the writing to become 
a demand upon the Government. Such act is 
normally one which would start the claim in 
circulation in official channels.*> Theclaim must 
be made with knowledge of its fictitious and dis- 
honest character. This knowledge of the falsity 
of the claim is sufficient to characterize it as 
false and fraudulent and will operate to nega- 
tive an honest mistake of fact.°° The claim may 


55. United States v. Lawrence, supra note 22; United States v. 
Steele, supra note 49; ACM 6532, Kelley, 11 CMR 721. 

56. United States v. Ariola, 2 USCMA 637, 10 CMR 135; United 
States v. Lawrence, supra note 22; ACM 8197, Davis, 14 CMR 
879; Westergren, supra note 14; Kelley, supra note 51; Burlarley, 
supra note 10; CM 356860, Davenport, 9 CMR 216. No instruction 
on honest mistake is required where the accused is charged with 
making a false claim, knowing it to be false, and the law officer 





be “false” or “fraudulent” or “false and fraudu- 
lent.” °? 

The offense may also be additionally charged 
as conduct unbecoming to an officer and a 
gentleman.** 

The old saw that the truth hurts may be so, 
but the pain so engendered is mild as compared 
to an untruth. The untruth is condemned by 
military law as much for its unsoldierly quali- 
ties as for the deceit and fraud it may accom- 
plish. A falsehood can never be interpreted as 
an innocent act. 





has instructed the court on knowledge of falsity. United States 
v. Ariola, supra. 

57. Par. 132, MCM, 1951; Burlarley, supra note 10. 

58. Par. 212, MCM, 1951; Yamat, supra note 2. See also, Reed, 
supra note 18, where the same transaction was charged under 
Article 107 and Article 132. 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





CONVENING AUTHORITY—Although matters of policy must be 
considered by the convening authority in reviewing court-martial 
cases he is free, nevertheless, to exercise his own judgment as to 
whether the sentence, as he approved it, is excessive and 
inappropriate. 


@ The accused was convicted of committing an act of 


Sodomy (fellation). The court-martial sentenced him 
to a bad-conduct discharge, forfeiture of $100 per month, 
and confinement for the same period. The court-martial, 
however, added a unanimous recommendation for 
clemency to the effect that in view of the mitigating 
factors the members of the court-martial recommended 
that the bad-conduct discharge be remitted. The con- 
vening authority reduced the forfeitures and the con- 
finement but specifically refused to remit or suspend 
the BCD because of the Navy Department policy against 
keeping homosexuals in the service. He recommended 
that consideration be given on a higher review to making 
an exception, in this case, to this policy. 

On appeal, the appellate defense counsel argued that 
the recommendation for clemency by the court showed 
that it did not adjudge what it believed to be an appro- 
priate sentence. Also that the convening authority’s 
action showed that he incorrectly acted under the 
assumption that he could not remit or suspend the BCD 
because of the Navy policy on homosexuals. 


The Court of Military Appeals disagreed that the 
court-martial had acted improperly in this case. It 
pointed out that there are but two ways for a court- 
martial to compensate for mitigating factors; one is 
to lessen the punishment to be imposed, and the other 
is to recommend to reviewing authorities that action be 
taken to suspend or remit part of the punishment. The 
members should honestly try to arrive at an appro- 
priate sentence in each case, but, the Court was of the 
opinion, that it could do this and still in some cases 
vroperly recommend clemency either because what it 
desired to recommend was beyond its own power to ad- 
judge or because of its desire to give the convening 
authority a deterrent to use against the accused in 
correcting his subsequent conduct. 

The action of the convening authority was a different 
matter, however, because the Court saw in papers at- 
tached to the record of trial prepared by the convening 
authority and the staff legal officer, a clear indication 
that the convening authority considered himself bound 
by Navy policy to approve a discharge in any case in- 
volving a homosexual act. The Court held, therefore, 
that the convening authority “failed to make that inde- 
pendent evaluation of the appropriateness of the sen- 
tence approved by him which Congress decreed he make.” 
The record was returned to the convening authority for 
further consideration of the sentence in the light of the 
Court’s opinion. United States v. Doherty, 51 USCMA 
287, 17 CMR 287. 


INSANITY—tThe law applicable in determining mental responsi- 
bility is not an open question in the military establishment, and, 
furthermore, compelling reasons argue against liberalizing the 
existing military rule on insanity at this time. 


INSTRUCTIONS—tThe test for irresistible impulse must be given 
in instructions on insanity, but the phrase “irresistible impulse” 
should be omitted therefrom. 


@ Colonel Smith, USA, was killed by his wife, while 
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stationed in Tokyo. His wife, the accused, was tried 
and convicted by a general court-martial for premedi- 
tated murder and sentenced to life imprisonment. Al- 
though several issues were raised at the trial the real 
question before the court-martial was whether or not 
Mrs. Smith was suffering from a “mental defect, disease, 
or derangement” within the standards as set forth in 
the Manual for Courts-Martial. 

Appellate defense counsel strongly urged the Court 
of Military Appeals to adopt a more liberal criteria 
for judging insanity in military law. Particularly it 
was suggested that the rule as set forth in the recent 
opinion of the Court of Appeals for the District of 
Columbia, United States v. Durham, 214 F. 2d 862, be 
adopted. This rule allows the jury to find an accused 
guilty if they believe beyond a reasonable doubt that the 
accused was not suffering from a diseased or defective 
mental condition at the time of the offense. Also, he 
may be found guilty if he was suffering from this con- 
dition when he committed the act if the jury believes 
that the act was not the product of such abnormality. 
The Court of Military Appeals was of the opinion, after 
careful analysis of this new rule, that it should not now 
be adopted for military law. 

Another objection was made by the defense to the 
frequent use by the trial counsel in his examination 
of witnesses of “Psychiatry in Military Law” TM 8-240 
dated 20 September 1950. The appellate defense coun- 
sel argued that this technical manual prescribed differ- 
ent standards for mental responsibility than the Manual 
for Courts-Martial. The Court did not believe TM 
8-240 was binding on the court-martial or any witness, 
but it was of the opinion that this technical manual 
provided a good guide for military lawyers and psy- 
chiatrists in their work in the field of mental responsi- 
bility. It was also noted that being an approved 
technical manual, TM 8-240 could be judicially noticed 
by the court-martial, and therefore it was perfectly 
proper to use it in the examination and cross-examina- 
tion of expert medical witnesses. 

Another problem relating to material in TM 8-240 
raised itself at the trial. This was the question of how 
to instruct on “irresistible impulse”. Par. 1206 of the 
Manual provides that “to constitute lack of mental re- 
sponsibility the impairment must not only be the result 
of mental defect, disease, or derangement but must also 
completely deprive the accused of his ability to dis- 
tinguish right from wrong or to adhere to the right as 
to the act charged.” 'TM 8-240 sets up what has been 
called the “policeman at the elbow” test. The purpose 
of this test is to see if the act would have been com- 
mitted even if a policeman were standing by. If not, 
this shows there was not a complete inability to adhere 
to the right. A later edition of TM 8-240 dated May 
1953 states this test in a better fashion, in the opinion 
of the Court of Military Appeals. It provides that the 
test for irresistible impulse is whether “the compulsion 
generating the illness was so strong that the act would 
have been committed even though the circumstances 
were such that the accused could expect to be detected 
and apprehended forthwith when the offense was com- 
mitted.” The Court upheld the instructions as given, 
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in the instant case, but determined that in the future 
the wording of the 1953 TM should be used to describe 
this test. Furthermore, the Court pointed out, the 
phrase “irresistible impulse” should be omitted from 
instructions to a court-martial because expert medical 
opinion clearly indicates that its meaning is misleading 
to the average person. The Court affirmed the convic- 
tion of premeditated murder. United States v. Smith, 
5 USCMA 314, 17 CMR 814. 


Note: See United States v. Kunak, 5 USCMA 846, 17 CMR 346, de- 


cided the same day as United States v. Smith, supra, for an 
additional discussion on the complex questions of mental responsi- 
bility. Particularly important is the determination of the con- 
tents of instructions involving the effect of mental deficiency—short 
of insanity—on premeditation. 


JURISDICTION—A court-martial convened by an Air Force General 
was not deprived of jurisdiction over a Navy enlisted man because 
there was no affirmative showing that it would result in manifest 
injury to the service if the accused was not tried by a court 
convened by this officer. 


@ The accused, a Navy enlisted man, was apprehended 
by civil authorities after being declared a deserter. He 
was delivered to the U. S. Naval Administrative Unit, 
Clarksville Base, Clarksville, Tennessee. The com- 
manding officer of this unit forwarded the charge of 
desertion and the report of the investigation through the 
chain of command to the Commanding General, Field 
Command, Armed Forces Special Weapons Project, 
Sandia Base, Albuquerque, New Mexico. This was done 
in compliance with a directive issued by the Command- 
ing General, an Air Force General, to all subordinate 
commands of which the Naval Administrative Unit was 
one. 

The Commanding General of AFSWP was empowered 
by the Secretary of Defense to convene general courts- 
martial in “the cases of members of any of the armed 
forces assigned or attached to or on duty with such 
command.” Article 17 (a), UCMJ, provides: 


“(a) Each armed force shall have court-martial 
jurisdiction over all persons subject to this code. The 
exercise of jurisdiction by one armed force over per- 
sonnel of another armed force shall be in accordance 
with regulations prescribed by the President.” 


The Navy construed this Article as requiring strict 
compliance with Presidential regulations before the 
court-martial had jurisdiction over the member of a 
different armed force. The Army and Air Force were 
of the opinion that the Article gave an absolute grant 
of jurisdiction which could not be affected by any policy 
regulation of the President. One of these regulations 
is set out in par. 183, MCM, 1951, and provides: 


“In general, jurisdiction by one armed force over 
personnel of another should be exercised only when 
the accused cannot be delivered to the armed force of 
which he is a member without manifest injury to the 
service. * * *” 


There was no affirmative showing in the instant case, 
that delivery of the accused to the Navy, would cause 
“manifest injury to the service.” 


The Court of Military Appeals held that there was 


19 





ce age aR es TR a ED 


een rt me 


eh i ee RRO 


jurisdiction in this case and construed Article 17 (a) 
in the same manner as the Army and Air Force. The 
regulations of the President were considered to be state- 
ments of policy and indicative of general guidance, only, 
and not as a positive rule to be followed in every case. 
The Court expressed doubts that the accused could 
benefit from a failure to follow this policy, but was of 
the opinion that any objection to such trial should at 
least be raised at the trial level rather than on appeal. 
United States v. Hooper, 5 USCMA 391, 18 CMR 15. 


SEARCH AND SEIZURE—‘A somewhat higher degree of participa- 
tion by federal officials must be required in an overseas area, than 
in one within the continental limits of the United States, as a predi- 


cate for a finding that a particular search constituted an American 
enterprise.” 


@ Under the NATO Status of Forces Agreement (see 
Report JAG Journal, Jan ’54 p. 23) an American in- 
vestigator usually accompanies foreign police when 
they are investigating American servicemen in Europe. 
Such an investigation was begun against the accused 
while he was stationed in France. The French police 
involved had a search warrant valid under French law 
but much more general in nature than those authorized 
under U. S. Federal practice. At the request of the 
American investigating officer the commanding officer 
of the accused, after having been informed of the in- 
vestigation planned, ordered the accused to report to 
the company headquarters. When he arrived the 
American investigator arrested him on the basis of the 
French charges of counterfeiting. The accused was 
searched and two bills in military script were found 
in his possession both of which bore the same numbers. 
The accused did not occupy quarters on the post, but 
his automobile was there and it was searched. The 
accused and the two investigators then proceeded to 
the apartment of the accused. 

After the French investigator had examined a writing 
kit found on the accused’s bed the American investigator 
noticed some papers on which the signature of Andrew 
D. Binz was written several times. In a previous inves- 
tigation the American had an occasion to become 
familiar with that name. Lt. Binz had lost some 
traveller’s checks which were not countersigned. He 
was repaid for them by the company that issued the 
checks. The checks were cashed and the name of 
Andrew D. Binz was present in the appropriate spot 
for the countersignature. The Criminal Investigation 
Division decided it was not a forgery so Lt. Binz paid 
the money back although there was evidence that this 
might have been done because of some trouble he was in. 
The accused later signed a confession that he had com- 
mitted the forgeries involving the traveller’s checks of 
Lt. Binz. 

At the trial the accused denied committing the 
forgeries and denied furnishing the information in 
statement to the American investigator. He alleged that 
he signed the statement only to avoid the French police. 
Defense counsel argued that the slips of paper with Lt. 
Binz’ name on them were obtained by unlawful search 
and seizure. Also that the confession was founded on 
them so it was therefore inadmissible as “a fruit of this 
‘poisoned tree’”. The handwriting expert of the CID 
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reversed himself on reexamining the traveller’s checks / b é 


and testified at the trial that the countersignatures were 
clever forgeries. 

The Court of Military Appeals affirmed the convic- 
tion and held that the search conducted was not an 
American enterprise so it was not necessary that the 
procedures required in a search under the authority of 
the U. S. be complied with. The Court recognized that 
Federal Courts oftentimes rule that a search conducted 
by State officers is still a Federal search if a Federal 
officer accompanies the State officers. In this case, how- 
ever, in light of the NATO Status of Forces Agreement 
and absence of available American courts near the 
apartment of the accused where a search warrant could 
be obtained, the Court felt this search was reasonable. 
It stated: “In our view, a somewhat higher degree of 
participation by Federal officials must be required in 
an overseas area, than in one within the continental 
limits of the United States, as a predicate for a finding 
that a particular search constituted an American enter- 
prise.” United States v. DeLeo,5 USCMA 148, 17 CMR 
148. 


DESERTION—For the purposes of adjudging punishment in the case 
of an accused found guilty of desertion under Article 85 (a) (1) 
and 85 (a) (3), UCMJ, for the same period of time, these offenses 
are not “separate.” 


@ Ten days after the accused, a Seaman Apprentice, 
had absented himself, without proper authority, from his 
ship he enlisted in the Army. The accused was charged 
with desertion under Article 85 (a) (1), UCMJ, which 
involved the specific intent to remain away permanently 
and Article 85 (a) (3), UCMJ, which involved fraudu- 
lent enlistment in another armed force while on un- 
authorized absence from his own service. The court- 
martial convicted the accused of both of these specifica- 
tions of desertion. 

On appeal, a board of review found these two specifi- 
cations duplicitious and held that the accused could not 
be legally convicted and sentenced under both. The 
Judge Advocate General certified two questions con- 
cerning the board’s decision to the Court of Military 
Appeals. The first question concerned the legality of 
a conviction on both specifications and the second 
whether the two specifications should be considered 
“separate” for the purpose of punishment. (See JAG 
Journal July ’54 p. 12 for digest of the certification.) 

The Court of Military Appeals held that it was per- 
fectly all right to convict an accused of both of these 
specifications even though they were based on the same 
period. The second question, however, presented a 
much more difficult problem. The Court was of the 
opinion that although the elements for the two offenses 
appeared to differ, proving the elements of unauthorized 
absence and fraudulent enlistment under Article 85 (a) 
(3) was merely another way of showing an intent to 
permanently abandon the service. The Court showed 
that this was true historically and was convinced that 
the framers of the Code and Manual did not intend to 
change the old law. Therefore, the Court concluded, 
that although the accused could be properly convicted of 
both offenses, his sentence could not be based on both. 
United States v. Johnson, 5 USCMA 297, 17 CMR 297. 
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